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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  211 
[Docket  No.  ERA-R-80-23] 

Obtaining  Crude  Oil  for  the  Strategic 
Petroleum  Reserve  by  Exchange  of 
Naval  Petroleum  Reserves  Crude  Oil 
and  Other  Means 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  adopting 
amendments  to  the  Mandatory 
Petroleum  Allocation  Regulations,  10 
CFR  Part  211,  to  establish  procedures  for 
obtaining  crude  oil  for  storage  in  the 
Strategic  Petroleum  Reserve  (SPR)  by 
exchange  of  Naval  Petroleum  Reserves 
(NPR)  crude  oil  and  other  means.  The 
amendments  adopted  establish  a  new 
provision  (§  211.68)  in  the  allocation 
regulations  authorizing  DOE  to  require 
the  fifteen  major  integrated  refiners  and 
other  refiners  with  refining  capacities  in 
excess  of  175,000  barrels  per  day  (B/D) 
to  supply  crude  oil  for  storage  in  the  SPR 
in  exchange  for  NPR  crude  oil.  This 
provision  also  authorizes  DOE  to 
compensate  a  refiner  delivering  oil  to 
the  SPR  in  cash.  Also  included  in  the 
amendments  adopted  is  a  provision  to 
accord  special  temporary  relief,  through 
the  Emergency  Buy/Sell  Program,  for 
certain  small  refiners  suffering  a  crude 
oil  supply  loss  due  to  the  withdrawal  by 
the  Federal  Government  of  NPR  crude 
oil  from  the  market. 

EFFECTIVE  DATE:  February  13, 1981. 
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I.  Background 

On  August  8, 1980,  we  issued  a  notice 
of  proposed  rulemaking  (NOPR)  to  give 
notice  of  and  obtain  public  comment  on 
proposed  alternative  amendments  to  the 
allocation  regulations  to  establish 
procedures  for  obtaining  crude  oil  for 
storage  in  the  SPR  by  exchange  of  NPR 
crude  oil  and  other  means  (45  FR  54662, 
August  15, 1980).  Two  alternative 
amendments  were  proposed,  each  of 
which  was  designed  to  provide  a 
regulatory  framework  under  which  DOE 
could  require  certain  refin6rs  to  deliver 
crude  oil  to  the  SPR  to  meet  the  storage 
needs  of  the  SPR. 

The  Energy  Security  Act  (“ESA”,  Pub. 
L.  96-294,  June  30, 1980)  provided  that 
unless  a  100,000  B/D  average  annual  fill 
rate  is  achieved  beginning  with  the  1981 
fiscal  year,  DOE  may  not,  except  in  a 
few  specific  instances,  sell  or  otherwise 
dispose  of  the  Federal  Government's 
share  of  crude  oil  from  the  Naval 
Petroleum  Reserve  No.  1  at  Elk  Hills, 
California  other  than  to  fill  the  SPR 
directly  or  by  exchange  for  other  crude 
oil.* 


‘For  a  more  detailed  diaciigsion  of  the  ESA.  as 
well  as  other  background  issues,  see  the  preitmble 
to  the  NOPR. 


Shortly  after  issuance  of  the  NOPR  in 
August,  the  Defense  Fuel  Supply  Center 
(DFSC)  of  the  Department  of  Defense,  on 
behalf,  of  DOE,  issued  a  solicitation  for 
competitively-conducted  exchanges  of 
NPR  crude  oil  for  other  crude  oil  to  be 
delivered  to  the  SPR  (RFP-DLA-600-80- 
R-0369,  August  11, 1980,  as  reissued 
October  17, 1980).  As  a  result  of  the 
DFSC  solicitation,  contracts  now  have 
been  entered  into  for  the  delivery  of 
crude  oil  to  the  SPR  at  an  average  rate 
of  100,364  B/D  over  the  period  October 
1, 1980,  through  September  30, 1981,  in 
exchange  for  NPR  crude  oil.  In  addition, 
a  direct  shipment  via  pipeline  of  641,490 
barrels  of  NPR  oil  was  placed  in  storage 
in  the  SPR  during  the  period  October  8 
through  November  30, 1980.  These 
efforts  so  far  have  been  successful  in 
achieving  the  100,000  B/D  minimum  fill 
rate  specified  in  the  ESA. 

In  addition,  subsequent  to  our  August 
NOPR,  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
for  the  Fiscal  Year  ^ding  September  30, 
1981  (Pub.  L.  96-514,  December  12, 1980) 
was  passed.  That  Act  provides  that  the 
President  shall  seek  to  undertake  crude 
oil  acquisition  of  an  average  of  at  least 
300,000  B/D,  or  of  a  quantity  that  would 
fully  utilize  appropriated  funds,  for  SPR 
storage. 

The  proposed  regulatory  amendments 
are  being  issued  as  a  final  rule  at  this 
time  primarily  to  serve  as  a  standby 
measure  to  be  implemented  in  the  event 
that  the  voluntary  exchanges  and 
competitive  Government  purchases  are 
viewed  as  ineffective  in  procuring 
sufficient  quantities  of  crude  oil  for  the 
SPR,  during  the  time  the  Emergency 
Petroleum  Allocation  Act  (“EPAA”,  Pub. 
L.  93-159,  as  amended)  is  in  effect. ' 

The  first  alternative  amendment 
proposed  in  the  August  NOPR  provided 
for  a  new  §  211.68  in  the  allocation 
regulations  to  require  specified  refiners 
(termed  "exchange  partners”)  to  supply 
crude  oil  suitable  for  storage  in  the  SPR 
in  exchange  for  NPR  crude  oil.  In  lieu  of 
delivering  NPR  crude  oil  to  an  exchange 
partner,  DOE  could  elect  to  compensate 
an  exchange  partner  in  cash.  Under  this 
proposal,  the  exchange  partners  would 
consist  of  the  fifteen  major  integrated 
refiners  that  currently  are  classified  as 
refiner-sellers  (as  defined  in  §  211.62)  for 
the  Buy /Sell  Program,  and  other  refiners 
with  refining  capacities  in  excess  of 
175,000  B/D  (the  so  called  “large 
independent  refiners”).  The  second 
alternative  proposal  provided  for  an 
amendment  to  the  current  Buy /Sell 
Program  to  add  the  SPR  to  the  Buy /Sell 


'The  EPAA,  which  provides  the  Ict’iil  uuthority 
for  this  regulation,  is  currently  due  to  expire 
September  30, 1981. 
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List  as  an  eligible  buyer  of  allocated 
crude  oil  for  storage  in  the  SPR.  Under 
this  proposal,  each  reHner-seller’s  sales 
obligation  would  be  increased 
proportionately  and  would  consist  of  a 
portion  of  the  total  "purchase 
opportunity”  of  the  SPR.  A  refiner-seller 
delivering  oil  to  the  SPR  could  be 
compensated  in  cash,  as  compensation 
is  currently  provided  for  under  the  Buy/ 
Sell  Program  regulations,  or  at  DOE's 
«lection,  by  delivery  of  NPR  crude  oil  in 
exchange.  The  August  NOPR  also 
proposed  special  temporary  relief 
through  the  Emergency  Buy /Sell 
Program  for  small  refiners  experiencing 
a  crude  oil  supply  loss  due  to  the 
withdrawal  by  the  Government  of  NPR 
oil  from  the  market. 

II.  Related  Rulemakings 

On  August  21, 1980,  we  adopted, 
effective  August  29, 1980,  a  final  rule  (45 
FR  56788,  August  25, 1980)  amending  the 
Entitlements  Program  regulations  (10 
CFR  211.67)  so  as  to  achieye  the  same 
effect  as  if  lower  tier  crude  oil  were 
directly  allocated  to  the  Federal 
Government  for  the  SPR.  This  rule  was 
adopted  to  impelement  the 
Congressional  directive  set  forth  in 
section  805(a)  of  the  ESA.  The 
amendments  adopted  provide  for  the 
issuance  of  entitlements  to  the  Federal 
Government  for  upper  tier  and 
uncontrolled  domestic  crude  oil  and 
imported  crude  oil  acquired  for  the  SPR 
so  that  the  Government  will  pay  lower 
tier  prices  for  such  oil. 

On  October  23, 1980,  we  adopted  as  a 
final  rule,  effective  September  24, 1980, 
conforming  amendments  to  the  price 
and  allocation  regulations  regarding 
crude  oil  acquired  for  the  SPR  (45  FR 
71764,  October  30, 1980).  We  deleted 
§  212.95,  which  previously  set  forth  a 
special  pricing  rule  for  crude  oil 
acquired  by  the  Federal  Government  for 
the  SPR.  Consequently,  transactions 
involving  crude  oil  sales  for  the  SPR 
generally  will  be  subject  to  (he  same 
rules  as  any  other  transaction.  Technical 
provisions  previously  in  §  212.95 
concerning  certifications  and  first  sales 
into  U.S.  commerce  were  retained  as 
amendments  to  other  sections  of  our 
regulations.  In  addition,  we  amended 
§  211.67(a)(7)(ii)  in  two  respects  to 
clarify  the  treatment  of  exchanges 
involving  crude  oil  acquired  for  the  SPR. 
First,  in  a  matching  purchase  and  sale 
transaction  in  which  oil  is  acquired  for 
the  SPR,  the  Government  may  pay,  and 
the  seller  may  receive,  market  level 
prices  for  the  price-controlled  crude  oil 
involved.  Second,  crude  oil  deemed  to 
be  retained  by  a  refiner  in  an  exchange 
or  matching  purchase  and  sale  is 
required  to  be  included  in  that  refiner's 


crude  oil  receipts  in  the  month  that  the 
SPR  receives  such  crude  oil. 

III.  Comments 

Hearings  on  the  proposed 
amendments  were  held  on  August  27, 

1980,  in  Los  Angeles,  California,  and  on 
September  4, 1980,  in  Washington,  D.C. 
Written  comments  also  were  solicited 
and  received  through  September  15, 

19^.  Comments  and  testimony  from  a 
total  of  35  respondents  were  received, 
including  14  major  integrated  refiners,  5 
large  independent  refiners,  12  small 
refiners  (all  of  which  are  located  in 
PADD  V),  two  refiners  associations,  one 
producers  association,  and  one  public 
interest  law  firm. 

The  commenters  addressed  a  number 
of  issues  that  were  both  within  and 
without  the  scope  of  this  rulemaking. 

This  section  summarizes  the  major 
comments  on  the  principal  issues  that 
are  within  the  scope  of  this  rulemaking. 
Our  response  to  the  public  comments  is 
set  forth  either  in  this  section  or  in  the 
next  section  of  this  preamble  in  which 
we  discuss  our  reasons  for  selecting  the 
alternative  adopted. 

A.  Support  for  the  Rulemaking 

The  overwhelming  majority  of 
commenters  agreed  that  resumption  of 
filling  the  SPR  at  a  significant  rate  is  an 
important  and  necessary  national 
objective.  A  smaller  majority  (about  60 
percent)  of  the  commenters,  including 
most  major  refiners  and  most  small 
refiners,  supported  one  of  the  proposed 
regulatory  alternatives.  The  remaining 
commenters,  including  most  of  the  large 
independent  refiners,  opposed  any 
mandatory  regulatory  program  for 
obtaining  crude  oil  for  storage  in  the 
SPR. 

The  commenters  that  opposed  any 
regulatory  approach  generally  cited,  as 
reasons  for  their  opposition,  the  greater 
advantages  offered  by  a  voluntary  over 
a  mandatory  program.  These  include:  (1) 
A  voluntary  program  would  meet  the 
minimum  fill  rate  required  by  the  ESA, 
and  would  provide  more  than  100,000  B/ 
D  for  the  SPR  in  a  crude  oil  market  like 
that  of  the  past  several  months;  (2)  the 
proposed  regulations  are  too 
cumbersome  and  complex  to  administer 
when  compared  to  the  ease  of 
administering  a  purely  voluntary 
program:  and  (3)  a  voluntary  program 
would  allow  the  exchange  ratio  to  be 
negotiated  at  “arms  length",  as  is  the 
standard  industry  practice. 

We  agree  with  the  commenters  that 
obtaining  oil  for  the  SPR  through 
voluntary  exchanges  of  NPR  oil  is 
preferable  over  obtaining  such  oil 
through  mandatory  exchanges.  In  accord 
with  this  view,  we  have  solicited  and 


received  voluntary  offers  to  deliver  oil 
to  the  SPR  in  exchange  for  NPR  oil.  We 
have  decided  to  issue  this  final  rule, 
however,  to  ensure  that  a  regulatory 
program  is  available,  while  the  EPAA  is 
in  effect,  if  additional  voluntary  offers 
are  not  feasible  (1)  to  obtain  additional 
quantities  of  oil  for  the  SPR,  or  (2)  in  the 
event  that  any  of  the  current  voluntary 
suppliers  are  unable  to  fully  deliver  oil 
to  the  SPR  as  contracted.  Unless 
voluntary  offers  are  not  deemed  feasible 
to  provide  these  volumes  of  oil  to  the 
SPR,  this  regulatory  program  is  not 
intended  to  be  implemented,  even 
though  it  will  be  effective  on  a  standby 
basis  30  days  following  publication  in 
the  Federal  Re^ter.2 

B.  Adoption  of  Alternative  Proposal  No. 

1  or  Alternative  Proposal  No.  2 

Of  the  commenters  that  expressed  a 
preference  for  one  of  the  alternative 
proposals,  most  favored  the  second 
alternative,  placing  the  Government  on 
the  Buy/Sell  List  as  a  buyer  of  oil  for  the 
SPR.  This  preference  for  the  Buy/Sell 
alternative,  however,  apparently  was 
based  in  large  part  on  the  misconception 
that  DOE  could  make  cash  payments  for 
oil  delivered  to  the  SPR  only  under  the 
Buy/ Sell  alternative.  Most  of  the  small 
refiners  were  opposed  to  exchanges 
involving  NPR  crude  oil  because  of  their 
reliance  on  NPR  oil  for  their  crude 
supplies;  their  preference  for  Alternative 

2  was  predicated  upon  payment  for  oil 
delivered  to  the  SPR  to  be  made  strictly 
in  cash  rather  than  in  NPR  oil.  Most  of 
the  large  independents  preferred  the 
second  alternative  proposal  because 
they  would  not  be  required  to 
participate  in  that  program  as  they 
would  under  the  first  proposal.  Some  of 
the  commenters  supported  the  second 
alternative  proposal  because  of  an 
erroneous  impression  that  the  second 
alternative  proposal,  but  not  the  first 
alternative  proposal,  would  expire 
concurrently  with  the  EPAA  on 
September  30, 1981. 

Commenters  in  favor  of  the  first 
alternative  proposal,  all  major  refiners, 
generally  stated  that  it  provided  a  more 
equitable  distribution  of  the  burden  of 
suppl3ring  oil  to  the  SPR,  and  would  be 
less  cumbersome  to  administer  because 
of  its  independence  from  other 
regulatory  programs.  We  generally  agree 
with  these  comments  and  have  decided 
to  adopt  the  first  alternative  proposal,  a 
new  and  separate  regulatory  program, 


*  As  discussed  later  in  this  preamble,  the 
amendments  adopted  to  provide  special  temporary 
relief  through  the  emergency  Buy /Sell  Program  for 
small  refiners  dependent  on  NPR  crude  oil. 
however,  will  be  eBective  and  will  be  implemented 
30  days  following  publication  in  the  Federal 
Register. 
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principally  for  these  reasons  and 
because  the  Buy /Sell  alternative  entails 
signiflcant  administrative  problems. 
Further  discussion  of  our  reasons  for 
selecting  the  first  alternative  are 
discussed  in  the  “Amendments 
Adopted”  section. 

C.  Inclusion  of  Large  Independent 
Refiners 

As  mentioned  above,  most  of  the  large 
independent  refiners  preferred  the 
second  alternative  proposal  because  it 
imposed  an  obligation  to  supply  oil  to 
the  SPR  upon  only  the  15  major 
integrated  refiners.  None  of  the  large 
independent  refiners,  however,  provided 
specific  evidence  of  their  inability  to 
enter  into  the  proposed  exchange  or  sale 
transactions,  or  of  any  significant 
adverse  impact  of  their  inclusion  as 
potential  suppliers  of  oil  for  the  SPR.  As 
also  mentioned  above,  the  major 
refiners  generally  contended  that 
including  the  large  independent  refiners 
as  suppliers  of  oil  for  the  SPR  would 
result  in  a  more  equitable  distribution  of 
any  burden  associated  with  filling  the 
SPR. 

Because  the  SPR  is  a  national 
program,  benefiting  all  sectors  of  the 
refining  industry,  we  believe  that  any 
burden  associated  with  filling  the  STO 
should  be  borne  by  as  many  refiners  as 
reasonable.  Because  of  the  degree  to 
which  large  independent  refiners  are 
familiar  with  and  participate  in  large- 
scale  crude  oil  acquisition  and 
exchanges,  there  appears  to  be  no  basis 
for  excluding  them  as  potential 
exchange  partners.  This  rule  must  be 
consistent,  however,  with  the 
requirement  in  section  4(c)  of  the  EPAA 
that  (to  the  extent  practicable  and 
consistent  with  other  EPAA  objectives] 
each  independent  refiner  be  assured  of  a 
supply  of  crude  oil  not  less  than  its 
supply  during  1972.  Therefore,  we  have 
decided  to  include  the  large  independent 
refiners  as  exchange  partners  so  long  as 
their  crude  supplies  do  not  fall  below 
the  1972  level. 

Our  analysis  and  the  comments  we 
received,  with  respect  to  the  ability  of 
large  independent  refiners  to  act  as 
exchange  partners,  were  limited  to  those 
refiners  that  came  within  the  definition 
of  large  independent  refiners  as  of  the 
date  the  NOPR  was  issued,  August  8, 
1980.  Therefore,  even  though  other 
refiners  may  qualify  as  large 
independent  refiners  after  August  8, 
1980,  only  those  refiners  meeting  the 
definition  of  large  independent  refiners 
as  of  August  8, 1980,  are  included  in  the 
final  rule  as  exchange  partners. 


D.  Exchange  Ratio  for  NPR  Crude  Oil 
In  the  August  NOPR  we  proposed, 
under  either  major  alternative,  the 
establishment  of  an  exchange  ratio  by 
which  to  determine  the  quantity  of  NPR 
crude  oil  that  would  be  given  up  by  the 
Government  in  exchange  for  oil 
delivered  to  the  SPR.  lliree  alternative 
methods  of  calculating  the  exchange 
ratio  were  proposed.  Under  the  first 
alternative  method  proposed  the 
exchange  ratio  would  be  defined  in 
terms  of  refiners’  actual  acquisition 
costs  for  crude  oil  similar  in  quality  to 
the  crude  oils  being  exchanged.  We 
requested  comments  as  to  whether  the 
numerator  of  the  ratio  should  include 
the  estimated  average  delivered  cost  of 
crude  oil  to  each  refiner  supplying  oil  to 
the  SPR  rather  than  the  cost  to  all 
refiners.  In  response,  commenters 
overwhelmingly  favored  the  use  of 
single  refiner  averages  instead  of  the 
industry  average.  The  commenters 
observed  that  using  the  single  refiner 
average  cost  not  only  would  be  simpler 
administratively,  but  also  would  be  a 
more  equitable  method  than  using  an 
average  for  the  entire  industry,  due  to 
the  wide  divergence  in  relative  costs 
among  individual  refiners.  We  proposed 
using  as  the  denominator  of  the  ratio  the 
two  highest  posted  prices  for 
uncontrolled  crude  oil  similar  to  the  NPR 
oil  being  exchanged.  Commenters 
generally  supported  this  part  of  the 
exchange  ratio  proposal,  and  overall, 
commenters  preferred  this  first  method 
over  the  other  two  methods. 

The  second  alternative  method 
proposed  basically  would  result  in 
barrel-for-barrel  exchanges  of  NPR 
crude  oil  for  crude  oil  delivered  to  the 
SPR,  with  certain  adjustments  for 
quality  (based  on  sulfur  and  gravity 
differences).  The  differential  proposed 
for  adjustments  was  $0.05  per  barrel  per 
0.1  (one-tenth)  degree  API  gravity  and 
$0.10  per  barrel  per  0.1  (one-tenth) 
percent  sulfur.  No  significant  objections 
were  raised  to  this  method,  but  it  was 
rejected  by  most  refiners  in  favor  of  the 
first  alternative  method.  Most 
commenters  indicated,  however,  a 
preference  for  this  method  over  the  third 
alternative  method. 

The  third  alternative  method  proposed 
would  define  the  exchange  ratio  in 
terms  of  relative  crude  oil  values 
imputed  from  refinery  product  yield  and 
wholesale  product  price  data  in  a  given 
base  period.  The  numerator  of  the  ratio 
would  be  the  imputed  value  of  the  crude 
oil  type  being  delivered  to  the  SPR.  The 
denominator  of  the  ratio  would  be  the 
imputed  value  of  the  NPR  crude  oil  type 
being  exchanged.  The  third  alternative 
was  unanimously  rejected  by  refiners 


who  made  comments  on  the  exchange 
ratio  provision  as  being  too  complex  and 
impossible  to  administer  in  a  fair  and 
equitable  manner.  Most  refiners  who 
made  comments  simply  recommended 
that  this  method,  as  well  as  the  second, 
receive  no  further  consideration. 

As  discussed  in  the  “Amendments 
Adopted”  section,  we  have  adopted  an 
exchange  ratio  that  is  generally 
consistent  with  the  preferences  of  the 
commenters  for:  (1)  The  first  alternative, 
and  (2)  the  use  of  a  single  refiner  rather 
than  industry  average  in  calculating  the 
numerator. 

E,  Special  Temporary  Relief  for  Small 
Refiners  Dependent  Upon  NPR  Crude 
Oil 

We  included  a  proposal  in  the  NOPR 
to  allow  a  small  refiner  entry  into  the 
emergency  Buy /Sell  Program  if  it  could 
demonstrate  that:  (1)  Its  refinery  has 
processed  an  amount  of  NPR  crude  oil  in 
excess  of  five  percent  of  that  refinery’s 
runs  to  stills  during  the  preceding 
allocation  period;  (2)  its  refinery  has 
incurred  or  will  incur  at  least  a  fifty 
percent  loss  of  its  supply  of  such  crude 
oil  due  to  the  Government’s  exchange  of 
NPR  crude  oil  for  oil  delivered  to  the 
SPR;  (3)  it  has  exhausted  any 
opportunity  to  obtain  NPR  crude  oil 
under  the  NPR  Act  small  refiner  set- 
aside  for  the  period  for  which  an 
allocation  is  sought;  (4)  its  refinery 
cannot  reasonably  be  expected  to 
replace  its  lost  supplies  of  NPR  oil;  and 
(5)  its  projected  runs  to  stills  for  its 
refinery  will  be  less  than  ERA'S  estimate 
of  the  national  utilization  rate  for  all 
refiners. 

The  small  refiners  that  historically 
have  used  NPR  crude  oil  submitted 
comments  giving  evidence  of  their 
dependence  on  NPR  crude  oil.  Generally 
these  small  refiners  opposed  any 
regulatory  program  that  utilized 
exchanges  of  NPR  oil  because  of  the 
diversion  of  such  oil  from  the  small  and 
independent  refiners  that  historically 
have  used  most  of  the  NPR  oil.  If  DOE 
did  require  such  exchanges,  however, 
these  refiners  generally  supported  the 
idea  of  special  relief  through  the  Buy/ 
Sell  Program.  Some  refiners  commented 
that  the  threshold  loss  requirement  of  50 
percent  of  NPR  crude  oil  is  too  high.  We 
have  determined,  however,  that  the  50 
percent  loss  threshold  is  reasonable  and 
appropriate.  If,  for  example,  NPR  crude 
oil  comprised  only  20  percent  of  a  small 
refiner’s  total  crude  supply,  and  the 
refiner  lost  50  percent  of  its  supply  of 
NPR  oil,  the  refiner  would  suffer  a  net 
supply  loss  of  only  10  percent,  and 
might,  under  the  new  provision,  still 
qualify  for  an  allocation.  On  the  other 
hand,  if  NPR  crude  oil  comprised  80 
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percent  of  a  small  reHner’s  total  supply, 
and  the  reHner  lost  only  40  percent  of  its 
NPR  oil  supply,  the  refiner  would  suffer 
a  net  supply  loss  of  32  percent  of  its 
total  supply.  Although  the  reHner  would 
not  be  eligible  for  an  allocation  under 
the  new  provision,  it  could  still  qualify 
for  an  allocation  imder  the  25  percent 
loss  eligibility  requirement  of  the  current 
Emergency  Buy/Sell  Program.  Therefore, 
the  50  percent  loss  requirement  is  being 
adopted  in  the  final  rule. 

IV.  Amendments  Adopted 

As  noted  above,  we  have  decided  to 
adopt  as  a  final  rule,  substantially  as 
proposed,  the  first  alternative  proposal, 
which  provides  in  new  §  211.68  a  new 
program  for  requiring  certain  exchange 
partners  *  to  supply  oil  to  the  SPR. 

We  proposed  alternative  ways  of 
determining  the  proper  amount  of  cash 
compensation  under  §  211.68(c)(2Kiii). 
Generally  we  have  adopted  the 
alternative  that  bases  the  regulatory 
prescribed  amount  on  the  weighted 
average  landed  per  barrel  cost  of  the 
exchange  partner’s  imported  crude  oil 
for  the  month  in  which  the  oil  is 
delivered  to  the  SPR.  Certain  important 
changes,  however,  have  been  made. 

First,  the  amount  of  the  cash  payment 
will  initially  be  determined  by 
negotiation  between  the  exchange 
partner  and  DOE,  rather  than  by 
regulatory  prescription.  Only  if  an 
agreement  cannot  be  reached  within  30 
days  after  the  Exchange  Notice  *  is 
published  will  the  payment  be  required 
to  be  based  on  the  average  landed  cost 
of  imported  crude  oil.  Second,  the 
exchange  partner’s  average  costs  will  be 
segregated  by  sulfur  pool,  and 
adjustments  will  be  allowe^d  for 
transportation  ^ind  gravity  and  sulfur 
content.  This  pricing  scheme  is 
essentially  the  same  as  that  currently 
used  to  determine  the  sales  price  for 
crude  oil  sold  under  the  Buy/Sell 
Program.  See  §  212.94;  Special  Rule  No. 

2  {44  FR  9372,  February  13. 1979).  In 
addition,  a  handling  fee  of  25  cents  per 
barrel  will  be  allowed.  As  mentioned  in 


’The  term  exchange  partner  is  used  in  both  this 
preamble  and  the  regulation  to  describe  the  refiner 
required  to  supply  oil  under  the  rule's  provisions, 
but.  as  the  definition  of  "exchange  partner"  makes 
clear  in  $  211.68,  the  use  of  this  term  does  not  limit 
this  standby  program  to  situations  where  oil  is 
exchanged  to  fill  the  SPR.  Under  the  new  regulation 
OOE  can  mandate  a  pure  sale  of  oil  to  the  SPR.  and 
the  seller  is  still  referred  to  as  the  “exchange 
partner.” 

*  The  term  "Exchange  Notice"  is  used  in  both  this 
preamble  and  the  regulation,  but,  as  similarly  noted 
above  with  respect  to  the  term  “exchange  partner.” 
this  use  of  the  word  exchange  does  not  limit  the 
Notice  to  matters  concerned  with  exchanges  of 
crude  oil  for  the  SPR.  As  the  substantive  provisions 
of  new  S  211.68  make  clear,  an  Exchange  Notice 
could  mandate  a  pure  sale  of  oil  to  the  SPR. 


the  NOPR.  the  weighted  average  landed 
per  barrel  cost  of  the  exchange  partner’s 
imported  crude  oil  will  have  to  be 
estimated  for  the  month  of  delivery,  and 
adjusted  two  months  later  to  reflect 
actual  average  cost,  due  to  the  two- 
month  delay  in  availability  of  that 
information.  These  changes  were  made 
in  response  to  comments  which 
suggested  that  the  amount  of  cash 
compensation  to  exchange  partners 
should  be  determined  (1)  by  free 
negotiation,  if  possible,  and  (2)  if  such 
negotiations  fail,  then  by  a  method 
based  on  a  weighted  average  landed 
cost,  based  on  sulfur  content,  of 
imported  crude  oil  acquired  by  the 
exchange  partner  in  the  month  of 
delivery. 

The  exchange  ratio  for  NPR  crude  oil. 
as  defined  in  new  §  211.68(f)(1),  is 
adopted  in  a  form  essentially  the  same 
as  the  first  method  proposed,  which  was 
the  method  preferred  by  most 
commenters.  The  denominator  of  the 
ratio  is  determined  by  the  two  highest 
posted  prices  for  uncontrolled  crude  oil 
similar  to  the  NPR  oil  being  exchanged. 
The  numerator  is  based  on  the 
estimated  weighted  average  delivered 
cost  of  crude  oil  for  the  month  in  which 
the  NPR  oil  is  to  be  delivered  to  the 
exchange  partner.  In  response  to  the 
commenters’  overwhelming  preferences, 
the  average  cost  used  is  that  of  the 
exchange  partner  delivering  oil  to  the 
SPR,  rather  than  an  industry  average.  In 
addition,  to  be  consistent  with  the 
determination  of  the  amount  of  any  cash 
payment  under  new  §  211.68(c)(2)(iii), 
the  numerator  is  calculated  by 
segregating  the  exchange  partner’s 
average  crude  costs  by  sulfur  pool,  and 
by  allowing  for  adjustments  for 
transportation  and  gravity  and  sulfur 
content. 

In  the  NOPR,  we  proposed,  in  new 
§  211.68(e)(5).  a  carryover  of  exchange/ 
sale  obligations  to  succeeding  exchange 
periods,  if  a  particular  exchange  partner 
were  directed  to  deliver  oil  to  the  SPR  in 
a  quantity  that  differed  from  its 
exchange/sale  obligation  for  that  period. 
As  an  alternative,  we  proposed  that 
exchange  partners  that  were  not 
directed  to  deliver  oil  to  the  SPR  during 
an  exchange  period  be  required  to 
reimburse  the  exchange  partners  that 
actually  delivered  oil  to  the  SPR  in  that 
period,  by  sales  or  trades  of  crude  oil  in 
the  volumes  owed  by  the  non-delivering 
exchange  partner.  No  comments  were 
received  in  regard  to  these  alternative 
proposals.  Because  of  the  likelihood  that 
there  would  be  no  more  than  one 
exchange  period,  we  are  adopting  the 
second  alternative,  which  requires 
reimbursement  among  exchange 


partners,  as  there  would  be  no  following 
period  into  which  obligations  could  be 
carried. 

Several  other  procedural  changes 
have  been  adopted  which  are  somewhat 
different  than  proposed  under 
Alternative  No.  1  in  the  NOPR.  First,  in 
response  to  suggestions  by  commenters, 
the  period  during  which  exchange 
partners  could  submit  voluntary 
exchange  offers  (if  voluntary  exchanges 
are  provided  for  in  the  Exchange  Notice) 
under  §  211.68(c)(l)(i)  has  been 
extended  to  30  days,  instead  of  15  days, 
following  publication  of  the  Exchange 
Notice.  The  purpose  of  this  change  is  to 
further  encourage  voluntary  exchange 
offers  that  would  be  acceptable  to  DOE, 
thereby  avoiding  as  much  as  possible 
the  need  for  regulated  exchanges  or 
sales.  Second,  the  rule  requires  the 
submission  of  proposed  delivery 
schedules  under  §  211.68(h)(1)  no  later 
than  30  days  (instead  of  15  days  as 
specified  in  the  NOPR)  after  publication 
of  the  Exchange  Notice,  or  after 
notification  by  DOE  that  voluntary 
exchanges  are  insufficient.  An  exchange 
partner  would  become  obligated  to  the 
delivery  schedule  once  notified  of 
acceptance  by  DOE,  but  with  DOE’s 
permission  the  schedule  could  be  further 
changed  by  the  exchange  partner  up  to 
30  days  prior  to  the  previously 
scheduled  delivery  date.  This  change  is 
made  in  response  to  comments  received 
that  indicated  15  days  is  an  insufficient 
period  in  which  to  prepare  and  submit  a 
reasonable  delivery  schedule,  and  that 
suggested  changes  in  delivery  schedules 
be  allowed  up  to  30  days  before 
delivery.  Third,  we  are  adopting  as  the 
base  period  runs  to  stills  for  calculating 
exchange/sale  obligations  the  runs  to 
stills  for  the  12  month  period  ending  two 
months  prior  to  the  beginning  of  the 
exchange  period.  This  “rolling”  base 
period  is  being  adopted  in  response  to 
comments  that  favored  such  a  period 
over  a  fixed  period  because  it  would 
reflect  more  recent  changes  in  refiners’ 
crude  oil  supplies,  as  well  as  the  impact 
of  supplying  crude  oil  to  the  SPR.  Lastly, 
the  final  rule  requires  the  balancing  of 
exchange  transactions  only  at  the  end  of 
each  exchange  period  instead  of  at  90- 
day  intervals,  as  was  proposed  in  the 
NOPR.  This  change  was  adopted 
because  the  administrative  burden  of 
balancing  accounts  at  90-day  intervals 
outweighs  the  expected  time-value  of 
money  benefits  of  balancing  accounts  at 
the  more  frequent  90-day  interval. 

V.  Procedural  Requirements 
A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404(a)  of  the  Department  of 
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Energy  Organization  Act,  we  have 
referred  these  amendments  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  a  determination  whether  they 
would  significantly  affect  any  matter 
within  the  Commission’s  jurisdiction. 

The  Commission  has  advised  us  that  it 
"has  decided  not  to  exercise  its 
discretion  to  determine  that  the 
proposed  rule  significantly  affects  any 
function  within  the  jurisdiction  of  the 
Commission." 

B.  National  Environmental  Policy  Act 

As  indicated  in  the  preamble  to  the 
NOPR,  it  has  been  determined  that  these 
amendments  will  not  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.  4321  et  seq\  and  therefore 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required  by  NEPA  and  the  applicable 
DOE  regulations  for  compliance  with 
NEPA. 

C.  Executive  Order  12044 

1.  Waiver  of  60-Day  Public  Comment 
Period  and  Authorization  to  Adopt  a 
Final  Rule  on  30  Days  Notice 

Section  2(c)  of  Executive  Order  12044 
imposes  a  60  day  comment  period 
requirement  with  respect  to  the 
promulgation  of  proposed  significant 
regulations.  If  the  agency  determines  a 
60-day  comment  period  is  not  possible, 
it  must  provide  a  brief  statement  of  the 
reasons  for  a  shorter  period.  The 
Executive  Order  also  requires  that  a 
regulatory  analysis  be  prepared  for  all 
significant  regulations  that  are  likely  to 
have  a  major  impact. 

Paragraph  12  of  the  DOE  Order  2030.1, 
which  implements  Executive  Order 
12044,  requires  that  whenever  a 
procedural  rulemaking  requirement 
imposed  by  Executive  Order  12044  is 
waived  the  Federal  Register  notices  of 
both  the  proposed  and  final  regulations 
must  include  an  explanation  of  the 
circumstances  justifying  the  waiver. 

The  Secretary  granted  a  waiver  of  the 
normal  60-day  public  comment  period 
and  authorized  the  notice  and  comment 
period  to  be  shortened  to  30  days  with 
respect  to  this  rulemaking.  The 
Secretary  also  waived  the  regulatory 
analysis  requirement.  The  waiver  was 
granted  so  that  the  amendments  which 
are  being  adopted  as  a  result  of  this 
rulemaking  can  be  implemented  as  soon 
as  possible.  The  same  reasons  discussed 
in  the  preamble  to  the  NOPR,  which 
justified  the  Secretary's  decision  to 
grant  the  waiver,  remain  applicable. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  751  et  seq.,  Pub.  L.  93-159.  as 
amended,  Pub.  L  93-511,  Pub.  L.  94-99.  Pub. 


L.  94-133,  Pub.  L.  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 

L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq.,  Pub. 
L  94-163,  as  amended.  Pub.  L  94-385,  Pub.  L 
95-70,  Pub.  L.  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq.,  Pub.  L.  95-91,  Pub.  L.  95- 
509,  Pub.  L  95-619,  Pub.  L  95-620,  and  Pub.  L. 
95-621;  E.0. 11790,  39  FR  23185;  E.0. 12009,  42 
FR  46267) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II,  title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  February  13, 1981. 

Issued  in  Washington,  D.C.,  January  5, 

1981. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

§211.62  [Amended] 

1.  Section  211.62  is  amended  by 
adding  the  definitions  of  “Naval 
Petroleum  Reserves  (NPR)”  and  “NPR 
crude  oil"  in  proper  alphabetical  order 
to  read  as  follows: 

***** 

“Naval  Petroleum  Reserves  (NPR)" 
means  Naval  Petroleum  Reserve 
Number  1  (Elk  Hills),  located  in  Kem 
County,  California,  established  by 
Executive  Order  of  the  President,  dated 
September  2, 1912;  Naval  Petroleum 
Reserve  Number  2  (Buena  Vista), 
located  in  Kern  County,  California, 
established  by  Executive  Order  of  the 
President,  dated  December  13, 1912; 
Naval  Petroleum  Reserve  Number  3 
(Teapot  Dome),  located  in  Natrona 
County,  Wyoming,  established  by 
Executive  Order  of  the  President,  dated 
April  30, 1915. 

“NPR  crude  oil”  means  crude  oil 
produced  from  the  Naval  Petroleum 
Reserves. 

***** 

2.  Part  211  is  amended  by  adding  a 
new  §  211.68  to  read  as  follows: 

§  21 1.68  Allocation  of  crude  oil  for  the 
strategic  petroleum  reserve  through 
exchange  of  NPR  crude  oil  and  other 
means. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

“Exchange  partner”  means  any  refiner 
that  is  a  refiner-seller  as  defined  in 
§  211.62.  “Exchange  partner”  also  means 
any  other  refiner  that,  on  August  8, 1980, 
was  not  a  small  refiner  as  defined  in 
§  211.62  of  this  part,  unless  the  refiner’s 
crude  oil  supplies  for  any  exchange 
period  fall  below  the  refiner’s  crude  oil 
supplies  for  the  corresponding  period  in 
1972. 

“Exchange  period”  means  a 
consecutive  six-month  calendar  period. 


The  first  exchange  period  shall  be 
established  by  DOE  in  the  first 
Exchange  Notice. 

“High  sulfur  crude  oil  “means  crude 
oil  the  sulfur  content  of  which  is  equal 
to  or  greater  than  0.6%  (six-tenths  of  one 
percent)  by  weight. 

“Low  sulfur  crude  oil”  means  crude  oil 
the  sulfur  content  of  which  is  less  than 
0.6%  (six-tenths  of  one  percent)  by 
weight. 

“Lower  forty-eight  states”  means  the 
forty-eight  contiguous  states  of  the 
United  States. 

(b)  Required  delivery  of  crude  oil  to 
the  Strategic  Petroleum  Reserve.  For  the 
purpose  of  meeting  the  storage  needs  of 
the  Strategic  Petroleum  Reserve,  DOE 
may  through  publication  of  an  Exchange 
Notice  direct  one  or  more  exchange 
partners  to  deliver  to  the  Strategic 
Petroleum  Reserve  crude  oil  of  one  or 
more  suitable  types  in  quantities 
determined  in  accordance  with 
paragraph  (e)  of  this  section,  in 
exchange  for  NPR  crude  oil  or  for 
compensation  in  cash  in  accordance 
with  paragraph  (c)(2)(iii)  of  this  sectidn. 

(c)  Discharge  of  exchange/sale 
obligations.  The  DOE  may  specify  in  the 
Exchange  Notice  one  or  more  of  the 
methods  set  forth  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section  for  discharging 
exchange/sale  obligations  for  each 
exchange  period: 

(1)  Voluntary  exchange  offers — (i) 
Submission  of  exchange  offers.  If  so 
stated  in  the  Exchange  Notice  for  any 
exchange  period,  during  the  30  days 
following  the  publication  of  the 
Exchange  Notice  any  exchange  partner 
may  submit  an  exchange  offer  to  DOE. 
Such  an  exchange  offer  shall  specify  the 
type  or  types  of  crude  oil  offered  to  be 
delivered  to  the  Strategic  Petroleum 
Reserve,  the  respective  volumes  of  each 
type  of  crude  oil  offered,  the  w'eek  or 
weeks  during  which  such  crude  oil  is 
offered  to  be  delivered,  the  terminal  or 
terminals  of  the  Strategic  Petroleum 
Reserve  to  which  such  crude  oil  is  to  be 
delivered,  and  the  ratio  for  determining 
the  volume  of  NPR  crude  oil  that  the 
offeror  would  receive  in  exchange. 

(ii)  Acceptance  of  exchange  offers.  At 
any  time  during  the  45  days  following 
the  publication  of  the  Exchange  Notice, 
DOE  may  accept  any  voluntary 
exchange  ofl’er  submitted  in  accordance 
with  paragraph  (c)(l)(i)  of  this  section. 
The  exchange/sale  obligation  of  any 
exchange  partner  whose  offer  is 
accepted  by  DOE  shall  be  reduced  to  the 
extent  of  the  volume  of  oil  actually 
delivered  to  the  Strategic  Petroleum 
Reserve  pursuant  to  such  offer.  , 

(iii)  Voluntary  exchanges  insufficient. 
In  the  event  voluntary  exchange  offers 
of  crude  oil  of  suitable  quality  and 
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sufficient  quantity  are  not  invited, 
offered,  or  accepted  for  any  exchange 
period  to  meet  the  volume  of  total 
exchange/sale  obligations,  then  DOE 
shall  so  notify  the  exchange  partners 
and  any  remaining  exchange/sale 
obligations  shall  be  discharged  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(2)  Mandatory  exchange  or  sale — (i) 
Delivery  of  oil  to  the  Strategic 
Petroleum  Reserve.  Each  exchange 
•  partner  shall  deliver  to  the  Strategic 
Petroleum  Reserve  crude  oil  in  a 
quantity  equal  to  its  exchange /sale 
obligation  for  that  period  and  of  a 
quality  satisfactory  to  DOE;  Provided, 
however.  That  DOE  may  direct  certain 
exchange  partners  to  deliver  suitable 
crude  oil  to  the  Strategic  Petroleum 
Reserve  in  specified  quantities,  whether 
such  quantities  are  equal  to  or  more  or 
less  than  the  exchange  partner’s 
exchange/sale  obligation  for  that  period. 
In  determining  whether  to  utilize  this 
proviso,  DOE  shall  consider  the  relative 
capabilities  of  the  exchange  partners  to 
consummate  delivery  of  the  type  of  oil 
needed,  the  volumes  of  oil  involved,  and 
the  need  to  facilitate  deliveries  to  the 
Strategic  Petroleum  Reserve.  Any 
exchange  partner  required  under  this 
proviso  to  deliver  a  quantity  of  crude  oil 
in  excess  of  its  exchange/sale  obligation 
shall  be  reimbursed  by  other  exchange 
partners  pursuant  to  paragraph  (e)(5)  of 
this  section. 

(ii)  Direct  exchange  for  NPR  oil.  Each 
exchange  partner  making  delivery  of  oil 
to  the  Strategic  Petroleum  Reserve  under 
paragraph  (c)(2)  of  this  section  shall  be 
entitled  to  receive  at  the  lease  automatic 
custody  transfer  units  a  volume  of  NPR 
crude  oil  in  exchange  determined  by 
multiplying  the  volume  of  crude  oil 
delivered  to  the  Strategic  Petroleum 
Reserve  by  the  exchange  ratio  specified 
in  paragraph  (f)  of  this  section,  unless 
DOE  elects  to  compensate  any  such 
exchange  partner  under  paragraph 

(c)(2)(iii}  of  this  section. 

(iii)  Compensation  by  means  other 
than  direct  exchange  for  NPR  oil.  For 
any  exchange  period  DOE  may  make  a 
cash  payment  to  any  exchange  partner 
making  delivery  of  oil  to  the  Strategic 
Petroleum  Reserve  under  paragraph 
(c)(2)(i]  of  this  section.  The  amount  of 
the  cash  payment  shall  be  determined 
by  negotiations  between  the  exchange 
partner  and  DOE.  If  no  agreement  as  to 
the  amount  of  the  cash  payment  is 
reached  within  30  days  after  publication 
of  the  Exchange  Notice,  then  the 
exchange  partner  shall  be  paid  an 
amount  equal  to  the  exchange  partner’s 
estimated  weighted  average  per  barrel 
landed  cost  of  all  low  sulfur  or  high 


sulfur  imported  crude  oil  (other  than 
crude  oil  imported  from  Canada] 
delivered  to  the  exchange  partner  in  the 
month  in  which  the  oil  is  delivered  to 
the  Strategic  Petroleum  Reserve, 
depending  upon  whether  the  oil 
delivered  to  the  Strategic  Petroleum 
Reserve  by  that  exchange  partner  is  low 
sulfur  or  high  sulfur  crude  oil,  plus  a 
handling  fee  of  25  cents  per  barrel,  and 
any  transportation,  gravity  and  sulfur 
content  adjustments  as  specified  in 
paragraphs  (c)(2)(iii)(A)  through 
(c](2)(iii](C)  of  this  section.  In  the  second 
month  following  the  month  of  delivery 
an  adjustment  shall  be  made  to  account 
for  any  differences  between  the 
estimated  and  actual  weighted  average 
per  barrel  landed  costs  of  the  exchange 
partner. 

(A)(1)  The  amount  of  the  cash 
payment  made  to  an  exchange  partner 
under  paragraph  (c](2)(iii]  of  this  section 
shall  include  an  adjustment  for 
transportation  expenses  by  adding  to 
the  weighted  average  costs  as 
calculated  under  paragraph  (c)(2](iii)  of 
this  section:  (/)  Where  domestic  crude 
oil  (other  than  Alaskan  crude  oil)  is 
delivered  to  the  Strategic  Petroleum 
Reserve,  the  actual  cost  of  transporting 
the  domestic  crude  oil  from  (1)  the 
wellhead,  in  the  event  the  refiner-seller 
owns  the  crude  oil  so  delivered  or  (2)  the 
point  of  purchase  or  exchange  in  the 
event  the  refiner-seller  acquires  the 
crude  oil  so  delivered  pursuant  to  a 
purchase  or  exchange,  to  the  Strategic 
Petroleum  Reserve  terminal;  (//)  where 
Alaskan  crude  oil  is  delivered,  the 
actual  cost  of  transporting  the  Alaskan 
crude  oil  from  the  port  of  entry  into  the 
lower  forty-eight  states  to  the  Strategic 
Petroleum  Reserve  terminal;  (/«■)  where 
imported  crude  oil  is  delivered,  the 
actual  cost  of  transporting  the  imported 
crude  oil  from  the  U.S.  port  of  entry  to 
the  Strategic  Petroleum  Reserve 
terminal. 

[2]  The  calculation  of  transportation 
adjustments  under  paragraph  (c)(2)(iii) 
(A)  of  this  section  shall  include  pipeline 
tariffs,  water  transportation  and 
terminalling  costs,  exchange 
differentials,  insurance  and  taxes  paid 
to  deliver  the  domestic  or  imported 
crude  oil  to  the  Strategic  Petroleum 
Reserve  terminal. 

(B)  The  amount  of  the  cash  payment 
made  to  an  exchange  partner  under 
paragraph  (c)(2)(iii)  of  this  section  shall 
include  an  adjustment  for  gravity 
differential  of  crude  oil  delivered  to  the 
Strategic  Petroleum  Reserve  by  adding 
to  or  subtracting  from  the  weighted 
average  costs  as  calculated  under 
paragraph  (c)(2](iii)  of  this  section  three 
cents  per  barrel  for  each  degree  API 


(“API)  that  the  crude  oil  delivered  is 
above  or  below,  respectively,  the 
weighted  average  degree  API  (“API)  of 
imports  of  crude  oil  of  the  same  sulfur 
content  category  (other  than  crude  oil 
imported  from  Canada)  for  the  exchange 
partner  in  the  month  of  delivery. 

(C)  The  amount  of  the  cash  payment 
made  to  an  exchange  partner  under 
paragraph  (c](2](iii)  of  this  section  shall 
include  an  adjustment  for  sulfur  content 
differential  of  crude  oil  delivered  to  the 
Strategic  Petroleum  Reserve  by  adding 
to  or  subtracting  from  the  weighted 
average  costs  as  calculated  under 
paragraph  (c](2)(iii)  of  this  section  three 
cents  per  barrel  per  one  tenth  percent 
that  the  sulfur  content  by  wei^t  of  the 
crude  oil  being  delivered  to  the  Strategic 
Petroleum  Reserve  is  either  below  or 
above,  respectively,  the  percentage 
representing  the  weighted  average  sulfur 
content  of  imports  of  crude  oil  of  the 
same  sulfur  content  category  (other  than 
crude  oil  imported  from  Canada)  for  the 
exchange  partner  in  the  month  of 
deliverj'. 

(D)  To  calculate  the  amount  of  the 
cash  payment  made  under  paragraph 
(c](2)(iii]  of  this  section  where  the 
exchange  partner  receives  deliveries  of 
only  imported  low  sulfur  crude  oil  (or 
only  imported  high  sulfur  crude  oil)  and 
delivers  to  the  Strategic  Petroleum 
Reserve  high  sulfur  crude  oil  (or  low 
sulfur  crude  oil)  the  exchange  partner 
shall  utilize  its  weighted  average  per 
barrel  cost  of  imported  crude  oil  as 
determined  under  paragraph  (c)(2)(iii)  of 
this  section  for  the  particular  category  of 
crude  oil  so  imported,  and  apply  the 
gravity  and  sulfur  adjustments  specified 
in  paragraphs  (c](2)(iii)  (B)  and  (C)  of 
this  section. 

(d)  Exchange  Notices.  Whenever  the 
DOE  determines  that  an  allocation  of 
crude  oil  for  the  Strategic  Petroleum 
Reserve  shall  be  made  under  this 
section,  the  DOE  shall  issue  an 
Exchange  Notice  at  least  20  days  prior 
to  the  beginning  of  the  exchange  period. 
The  Exchange  Notice  shall  specify  the 
total  quantity  of  crude  oil  to  be 
delivered  to  the  Strategic  Petroleum 
Reserve;  the  relative  quantities  of  each 
type  of  crude  oil  and  the  specifications 
of  each  such  type;  the  exchange /sale 
obligation  of  each  exchange  partner, 
which  method  or  methods  of  discharging 
exchange/sale  obligations  will  be 
required  for  that  exchange  period  under 
paragraph  (c)  of  this  section;  and  any 
other  special  terms  or  conditions 
applicable  to  exchange/sale 
transactions  for  that  exchange  period. 

(e)  Exchange  partners’  exchange/sale 
obligations. — (1)  Total  exchange/sale 
obligation.  The  total  exchange/sale 
obligation  for  each  exchange  period 
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shall  be  that  quantity  of  crude  oil  which 
the  DOE  determines  should  be  acquired 
for  the  Strategic  Petroleum  Reserve  for 
that  exchange  period  by  means  of  the 
regulated  exchange  or  sale  transactions 
provided  for  in  this  section.  The  total 
exchange/sale  obligation  shall  be 
published  in  the  Exchange  Notice  for 
each  exchange  period. 

(2)  Calculation  of  exchange /sale 
obligation  of  each  exchange  partner,  (i) 
The  DOE  shall  compute  an  exchange/ 
sale  obligation  for  each  exchange 
partner  for  each  exchange  period  as 
provided  in  paragraph  (e)(3)  of  this 
section. 

(ii)  Upon  notice  to  DOE,  part  or  all  of 
any  exchange  partner’s  exchange/sale 
obligation  may  be  traded  to  any  other 
firm  any  time  prior  to  the  beginning  of  or 
during  the  exchange  period.  Any  such 
trade,  however,  shall  not  relieve  the 
exchange  partner  of  its  obligation  in  the 
event  the  other  firm  fails  to  perform. 

(3)  Computation  of  exchange /sale 
obligation,  (i)  The  exchange/sale 
obligation  for  each  exchange  partner 
shall  consist  of  that  exchange  partner’s 
share  as  calculated  under  paragraph 
(e)(3)  (ii)  of  this  section  multiplied  by  the 
total  exchange/sale  obligation  for  all 
exchange  partners  for  the  exchange 
period. 

(ii)  An  exchange  partner's  share  is  its 
proportionate  share  of  the  total  runs  to 
stills  of  all  excheinge  partners  reported 
during  the  twelve  month  period  ending 
on  the  last  day  of  the  third  month 
preceding  the  beginning  of  the  exchange 
period  expressed  as  a  percentage. 

(4)  Credit  for  oil  supplied  through  non- 
regulated  exchange  or  sale.  For  each 
barrel  of  crude  oil  an  exchange  partner 
delivers  to  the  Strategic  Petroleum 
Reserve  after  July  1, 1980,  in  a  sale  or 
exchange  other  than  pursuant  to  this 
section,  the  exchange  partner  shall 
receive  a  one-barrel  credit  against  its 
exchange/sale  obligations  pursuant  to 
this  section. 

(5)  Required  adjustments  among 
exchange  partners.  If  any  exchange 
partner  is  directed  to  supply  crude  oil  to 
the  Strategic  Petroleum  Reserve  in  any 
exchange  period  under  paragraph 
(c)(2)(i)  of  this  section  in  an  amount  in 
excess  of  its  exchange/sale  obligation 
for  that  period  then  such  exchange 
partner  shall  be  reimbursed  in  that 
period  in  the  amount  of  such  excess  by 
means  of  sales  or  trades  of  crude  oil,  or 
in  the  discretion  of  such  exchange 
partner  by  reimbursement  in  cash,  by 
those  exchange  partners  that  have  not 
been  directed  to  satisfy  fully  their 
exchange/sale  obligations  for  that 
period.  Any  exchange  partner  that  is 
unable  to  obtain  such  reimbursement 
may  request,  in  accordance  with  the 


procedures  established  in  Subpart  G  of 
Part  205  of  this  chapter,  that  DOE  direct 
one  or  more  exchange  partners  to 
provide  such  reimbursement  by  means 
of  a  sale  of  a  suitable  type  of  crude  oil  to 
the  exchange  partner  making  the 
request.  Upon  receipt  of  such  a  request, 
DOE  may  direct  one  or  more  exchange 
partners  to  sell  crude  oil  to  the  exchange 
partner  making  the  request  at  a  price  not 
to  exceed  the  price  those  exchange 
partners  would  have  received  if  they 
had  supplied  crude  oil  to  the  Strategic 
Petroleum  Reserve. 

(f)  Exchange  ratio  for  NPR  oil 
defined — (1)  Numerator.  The  numerator 
of  the  ratio  shall  be  the  exchange 
partner’s  estimated  weighted  average 
per  barrel  landed  cost  of  all  low  sulfur 
of  high  sulfur  imported  crude  oil  (other 
than  crude  oil  imported  from  Canada) 
delivered  to  the  exchange  partner  in  the 
month  in  which  the  NPR  crude  oil  is  to 
be  delivered  to  the  exchange  partner, 
depending  on  whether  low  sulfur  or  high 
sulfur  crude  oil  was  delivered  to  the 
Strategic  Petroleum  Reserve,  plus  a 
handling  fee  of  25  cents  per  barrel,  and 
any  transportation,  gravity  and  sulfur 
content  adjustments  as  speciHed  in 
paragraphs  (f)(l)(i)  through  (f)(l)(iii)  of 
this  section.  In  the  second  month 
following  the  month  of  delivery  an 
adjustment  shall  be  made  to  account  for 
any  difrerences  between  the  estimated 
and  actual  weighted  average  per  barrel 
landed  costs  of  the  exchange  partner. 

(i)(A)  The  numerator  of  the  ratio  shall 
include  a  positive  adjustment  for 
transportation  expenses  in  the  following 
amount:  (J)  Where  domestic  crude  oil 
(other  than  Alaskan  crude  oil)  is 
delivered  to  the  Strategic  Petroleum 
Reserve,  the  actual  cost  of  transporting 
the  domestic  crude  oil  ft^m  (/)  the 
wellhead,  in  the  event  the  refiner-seller 
owns  the  crude  oil  so  delivered  or  (//) 
the  point  of  purchase  or  exchange  in  the 
event  the  refiner-seller  acquires  the 
crude  oil  so  delivered  pursuant  to  a 
purchase  or  exchange,  to  the  Strategic 
Patroleum  Reserve  terminal;  [2]  where 
Alaskan  crude  oil  is  delivered,  the 
actual  cost  of  transporting  the  Alaskan 
crude  oil  from  the  port  of  entry  into  the 
lower  forty-eight  states  to  the  Strategic 
Petroleum  Reserve  terminal:  (5)  where 
imported  crude  oil  is  delivered,  the 
actual  cost  of  transporting  the  imported 
crude  oil  from  the  U.S.  port  of  entry  to 
the  Strategic  Petroleum  Reserve 
terminal. 

(B)  The  calculation  of  transportation 
adjustments  under  paragraph  (f)(l)(i)  of 
this  section  shall  include  pipeline  tariffs, 
water  transportation  and  terminalling 
costs,  exchange  differentials,  insurance 
and  taxes  paid  to  deliver  the  domestic 


or  imported  crude  oil  to  the  Strategic 
Petroleum  Reserv'e  terminal. 

(ii)  The  numerator  of  the  ratio  shall 
include  a  positive  or  negative 
adjustment  for  gravity  differential  of 
crude  oil  delivered  to  the  Strategic 
Petroleum  Reserve  in  the  amount  of 
three  cents  per  barrel  for  each  'API  that 
the  crude  oil  delivered  is  above  or 
below,  respectively,  the  weighted 
average  °API  of  imports  of  crude  oil  of 
the  same  sulfur  content  category  (other 
than  crude  oil  imported  from  Canada) 
for  the  exchange  partner  in  the  month  of 
delivery. 

(iii)  The  numerator  of  the  ratio  shall 
include  a  positive  or  negative 
adjustment  for  sulfur  content  differential 
of  crude  oil  delivered  to  the  Strategic 
Petroleum  Reserve  in  the  amount  of 
three  cents  per  barrel  per  one  tenth 
percent  that  the  sulfur  content  by  weight 
of  the  crude  oil  being  delivered  to  the 
Strategic  Petroleum  Reserve  is  either 
below  or  above,  respectively,  the 
percentage  representing  the  weighted 
average  sulfur  content  of  imports  of 
crude  oil  of  the  same  sulfur  content 
category  (other  than  crude  oil  imported 
from  Canada)  for  the  exchange  partner 
in  the  month  of  delivery. 

(iv)  In  calculating  the  numerator  of  the 
ratio  where  the  exchange  partner 
receives  deliveries  of  only  imported  low 
sulfur  crude  oil  (or  only  imported  high 
sulfur  crude  oil)  and  delivers  to  the 
Strategic  Petroleum  Reserve  high  sulfur 
crude  oil  (or  low  sulfur  crude  oil),  the 
exchange  partner’s  weighted  average 
per  barrel  cost  of  imported  crude  oil  as 
determined  under  paragraph  (f)(1)  of  this 
section  for  the  particular  category  of 
crude  oil  so  imported  shall  be  used,  and 
the  gravity  and  sulfur  adjustments 
specified  in  paragraphs  (f)(l)(ii)  and  (iii) 
of  this  section  shall  be  applied. 

(2)  Denominator,  (i)  For  purposes  of 
an  exchange  of  NPR  crude  oil  from 
Reserve  Number  3  (Teapot  Dome),  the 
denominator  of  the  ratio  shall  be  the 
average  of  the  two  highest  posted  prices 
for  domestic  crude  oil  the  frrst  sale  of 
which  is  exempt  from  the  ceiling  price 
limitations  of  Part  212  of  this  chapter  of 
like  quality  produced  in  the  State  of 
Wyoming. 

(ii)  For  the  purposes  of  an  exchange  of 
NPR  crude  oil  from  Reserves  Number  1 
(Elk  Hills)  or  Number  2  (Buena  Vista), 
the  denominator  of  the  ratio  shall  be  the 
average  of  the  two  highest  posted  prices 
for  domestic  crude  oil  the  first  sale  of 
which  is  exempt  from  the  ceiling  price 
limitations  of  Part  212  of  this  chapter  of 
like  quality  produced  from  each  of  at 
least  three  fields  to  be  designated  by 
DOE. 

(iii)  The  posted  prices  used  shall  be 
those  in  effect  at  the  time  the  NPR  crude 
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oil  is  to  be  delivered  to  the  exchange 
partner.  However,  if  subsequent  to  the 
delivery  of  the  NPR  crude  oil  any  price 
is  posted  having  a  retroactive  effective 
date  encompassing  the  delivery  date, 
then  the  exchange  ratio  shall  be 
adjusted  accordingly.  No  posted  price 
shall  be  used  in  the  computation  unless 
an  actual  purchase  has  been  completed 
at  that  price. 

(g)  Post-delivery  adjustments.  In  any 
exchange  transaction,  if,  subsequent  to 
the  time  deliveries  are  completed, 
adjustments  to  the  volumes  of  crude  oil 
received  and  delivered  by  DOE  are 
necessary  to  equalize  the  transaction, 
and  DOE  Hnds  it  impracticable  to 
deliver  or  receive  additional  crude  oil, 
DOE  may  provide  such  adjustments  by 
making  a  cash  payment  to  the  exchange 
partner  or  by  directing  the  exchange 
partner  to  make  a  cash  payment  to  DOE. 

(h)  Delivery  of  oil  to  the  Strategic 
Petroleum  Reserve.  (1)  When  exchange/ 
sale  obligations  are  required  to  be 
discharged  in  accordance  with 
paragraph  (c)(2]  of  this  section,  each 
exchange  partner  (unless  DOE  directs 
certain  exchange  partners  to  deliver 
crude  oil  to  the  SPR)  shall  submit  a 
proposed  delivery  schedule  to  DOE  at 
the  address  specified  in  the  Exchange 
Notice  as  soon  as  practicable,  but  no 
later  than  30  days  after  publication  of 
the  Exchange  Notice.  If,  however,  the 
Exchange  Notice  permits  the  submission 
of  voluntary  exchange  offers  for  that 
exchange  period  under  paragraph  (c)(1) 
of  this  section,  then  the  proposed 
delivery  schedule  shall  be  submitted  no 
later  than  30  days  after  DOE  notihed  the 
exchange  partners  that  voluntary 
exchanges  are  insufficient  and  that 
exchange/ sale  obligations  are  to  be 
discharged  by  means  of  mandatory 
exchange/sale  transactions  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  The  proposed  delivery  schedule 
shall  list,  for  each  proposed  delivery 
date,  the  types  of  oil  to  be  delivered,  the 
relative  volumes  of  each  oil  type,  and 
the  exchange  partner's  preference 
regarding  the  terminal  to  which  the  oil  is 
proposed  to  be  delivered. 

(2)  DOE  shall  consider  each  proposed 
delivery  schedule  submitted  under 
paragraph  (h)(1)  of  this  section  in  the 
order  received  and  shall  notify  each 
exchange  partner  within  five  days  of 
receipt  of  the  proposed  schedule 
whether  the  proposed  schedule  has  been 
accepted  or  rejected  in  whole  or  in  part. 
All  ship  nomination  and  acceptance 
procedures  shall  be  in  accordance  with 
any  then-current  port  manual  of  the  • 
relevant  receiving  terminal  of  the 
Strategic  Petroleum  Reserve.  In 
determining  whether  to  accept  or  reject 


a  proposed  delivery  schedule,  DOE  shall 
consider  the  Strategic  Petroleum 
Reserve’s  dock  and  terminal  availability 
and  capacity  and  prior  delivery 
commitments.  In  its  notice  rejecting  a 
proposed  schedule  in  whole  or  in  part 
DOE  shall  explain  its  reasons  for  the 
rejection  and  may  propose  alternative 
dates,  volumes,  and/or  types  of  oil 
which  would  be  appropriate  for 
delivery.  To  account  for  daily  receipt 
capabilities  at  the  various  terminals, 

DOE  shall  in  all  cases  specify  the 
terminal  to  which  a  particular  shipment 
shall  be  delivered. 

(3)  Upon  notice  by  DOE  of  acceptance 
of  an  exchange  partner’s  delivery 
schedule,  the  exchange  partner  shall  be 
obligated  to  make  delivery  of  the  type 
and  volume  of  crude  oil  scheduled  on 
the  date  scheduled,  plus  or  minus  two 
days.  Within  Hve  days  of  receipt  of  a 
DOE  notice  rejecting  an  exchange 
partner’s  delivery  schedule,  the 
exchange  partner  shall  submit  an 
alternative  proposed  delivery  schedule 
to  DOE.  If  such  proposed  delivery 
schedule  is  imacceptable,  DOE  may 
specify  the  delivery  schedule.  An 
exchange  partner  may  change  its 
delivery  schedule,  subject  to  DOE 
approval,  by  giving  notice  of  such 
change  not  later  than  30  days  prior  to 
the  delivery  date  as  previously 
scheduled. 

(4)  Each  exchange  partner  shall 
coordinate  its  deliveries  of  oil  to  the 
Strategic  Petroleum  Reserve  with  its 
receipts  from  the  NPR  in  a  manner  such 
that  at  the  end  of  each  exchange  period 
the  exchange  partner  has  not  neceived  a 
volume  of  NPR  crude  oil  that  is  greater, 
multiplied  times  the  exchange  ratio,  than 
the  volume  of  crude  oil  it  has  delivered 
to  the  Strategic  Petroleum  Reserve. 

3.  Section  211.65  is  amended  by 
adding  a  new  paragraph  (c)(2)(iv)  to 
read  as  follows: 

§  21 1.65  Method  of  allocation. 
***** 

(c)  Review  of  eligibility  for 
allocations,  adjustments  to  purchase 
opportunities,  and  emergency 
allocations.  *  *  * 

(2)  Emergency  allocations.  *  *  * 

(iv)  Special  allocation  due  to  loss  of 
supply  of  NPR  crude  oil  (A)  Eligibility. 
Any  small  refiner  may  apply  to  ERA  for 
a  special  allocation  of  crude  oil  with 
respect  to  one  or  more  of  its  refineries  if: 
(1)  The  refiner  has  processed  in  the 
refinery  for  which  an  allocation  is 
sought  a  volume  of  NPR  crude  oil  in 
excess  of  five  percent  of  such  refinery’s 
crude  oil  runs  to  stills  during  the 
allocation  period  that  ended  on 
September  30, 1980;  [2]  the  refinery  has 
incurred  or  will  incur,  during  the  period 


for  which  an  allocation  is  sought,  at 
least  a  fifty  percent  loss,  from  the 
volumes  received  in  the  allocation 
period  that  ended  on  September  30, 

1980,  of  its  supply  of  NPR  crude  oil  for 
such  refinery  due  to  the  exchange  of 
NPR  crude  oil  for  oil  delivered  to  the 
Strategic  Petroleum  Reserve;  (J)  the 
refiner  has  exhausted  any  opportunity  to 
obtain  NPR  crude  oil  under  10  U.S.C. 
7430(d).  during  the  period  for  which  an 
allocation  is  soughh  (4)  the  refinery  as  a 
result  of  the  loss  of  its  supply  of  NPR 
crude  oil  projects  that  the  crude  oil  runs 
to  stills  for  such  refinery  during  the 
period  for  which  an  allocation  is  sought 
will  be  less  than  the  national  utilization 
rate  (as  used  in  paragraph  (c)(2)(iii)  of 
this  section)  for  all  refiners  during  the 
second  month  prior  to  the  period  for 
which  an  allocation  is  sought;  and  (5) 
the  refiner  cannot  reasonably  be 
expected  to  replace  its  lost  supplies 
through  its  own  efforts. 

(B)  Allocation.  In  the  event  ERA 
determines  that  a  small  refiner  is 
eligible  for  a  special  allocation  with 
respect  to  one  or  more  of  its  refineries, 
ERA  may  assign  a  maximum  allocation 
for  the  eligible  refinery  or  refineries  for 
one  or  more  months  equal  to  the  volume 
of  NRP  crude  oil  which  has  been  lost  for 
that  period,  except  that  no  small  refiner 
may  receive  a  special  allocation  of 
crude  oil  for  any  of  its  refineries  for 
more  than  two  allocation  periods. 

«  *  *  *  • 
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